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THE NECESSITY FOR AN INTERNATIONAL CODE OF 
ARBITRAL PROCEDURE i 

The Final Act of the Second Hague Conference "recommends to the 
parties the assembling of a Third Peace Conference, which might be 
held within a period corresponding to that which has elapsed since the 
preceding conference," and recommends the appointment of a "pre- 
paratory committee" which (in the language of the Final Act), shall be 
"charged by the govenmients with the task of collecting the various 
proposals to be submitted to the conference, and of ascertaining what 
subjects are ripe for embodiment ia an international regulation," and of 
preparing a program for the conference and a plan for its organization 
and procedure. This recommendation, in the absence of some catas- 
trophe, such, for instance, as the outbreak of a great European war, 
means the meeting of the Third Hague Conference some time in 1915, or 
thereabouts, and already many of the great nations of the world, among 
them the United States, have appointed their members on the prepara- 
tory committee. 

One of the most important duties, if not the most important duty, of 
this committee, as we have seen, is the duty of "ascertaining what sub- 
jects are ripe for embodiment in an international regulation; " in other 
words, what portion of international law is now ripe for codification in 
the form of a convention to be adopted at The Hague. Ever since the 
days of the adoption of the Code Napoleon and of the beginning of 
Bentham's agitation for similar legislation in Great Britain, there has 
been a lively controversy as to the merits of codification in the abstract 
and a still livelier controversy as to the merits of any particular project 
of codification which has been suggested. As Professor Beale has pointed 
out,^ the early codifiers appear to have had two main purposes: first, 

'■ A paper read at the Third Annual Conference of the American Society for the 
Judicial Settlement of International Disputes, held at Washington, D. C, Decem- 
ber 20 and 21, 1912. 

^ See "The Development of Jurisprudence during the past Century," by Professor 
Joseph H. Beale, an address delivered before the Congress on Arts and Sciences at 
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the unification, and, second, the simplification of the law. Codification, 
where adopted, appears to have succeeded in bringing about xmif ormity. 
For instance, in France and the other coimtries where it was adopted, 
the Code Napoleon was no respecter of persons or places. It made one 
law for all classes in all parts of the empire; and hence, imdoubtedly, 
its popularity and permanency. As regards the other purpose, however, 
the simplification of the law, little has been accomplished. Bentham's 
idea was a law which should be so plain that not only he who runs may 
read, but he who reads may straightway understand without consulting 
his attorney; a law designed to so diminish litigation as to render un- 
necessary Ja'ck Cade's somewhat harsher proposal, to hang all lawyers. 
This ideal has, of course, failed of realization. Professor Beale presents 
some interesting statistics to show that France and California, with 
codes, have more litigation than England and Massachusetts without 
them; and judge-made law (and, incidentally, lawyers), are just as 
prevalent in the former as in the latter jurisdictions. ^" In the unification 
of municipal law the codifiers have largely succeeded; in its simplifica- 
tion they have largely failed. 

The real strength of the argument for the codification of international 
law in general appears to rest largely on the proposition that it is pre- 
cisely unification that the law of nations needs. ^ Just as it was desirable 
to harmonize and imify the laws of the Communes of France one him- 

St. Louis, Sept. 20, 1904, in the Division of Jurisprudence: reprinted in 18 Harvard 
Law Review, p. 271 at pp. 276-279. 

2" Ihid. 

' Senator Root, in his address on "The Function of Private Codification in Inter- 
national Law," delivered at the fifth annual meeting of the American Society of 
International Law, observed: "To codify municipal law is to state in systematic form 
the results of the law-making process already carried on by a nation through its 
established institutional forms. To codify international law is primarily to set in 
motion and promote the law-making process itself in the community of nations in 
which the institutional forms appropriate for the carrying on of such a process have 
been so vague, indistinct, uncertain, and irregular that they could hardly be said to 
exist at all." [Vol. V, American Journal op International Law, 1911, p. 577 at 
p. 579.] It is submitted that the distinction here drawn is appUcable rather to some 
of the later instances of the codification of municipal law such as the recent codi- 
fication of some branches of the law in England, where, as Professor Beale points out, 
the purpose "appears to be merely an artistic one" rather than to such codes as the 
Code Napoleon and the modem European codes, which have unified the laws of 
countries heretofore hampered by a medley of inconsistent local customs and laws. 
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dred years ago, as applied to the individual, it has become desirable, as 
fast as practicable, to harmonize and unify the various national concep- 
tions of the law governing the conduct of nations toward one another, 
which we call "International Law" — and we have the experience of 
the past to show us that imification can be brought about through a 
code. 

The unification of the law may, however, be purchased at too high a 
price. It is better that some things should not be settled until they can 
be settled right. And, in determining "what subjects are ripe for 
embodiment in an international regulation," i. e., what topics of inter- 
national law should be codified, the preparatory committee in each coun- 
try will be compelled to decide, as to each subject, not only whether or 
not it is possible to reach an agreement with respect to the subject in 
question in an international assembly iu which a small minority has, in 
practice, an absolute veto power, but also whether or not such an agree- 
ment, even if reached, would not be purchased at too great a cost, either 
to the country which it represents or to the proper development of 
international law in general. It is submitted that, in the case of most of 
the more important topics of substantive international law, the various 
preparatory committees will be obliged, for one or the other reason, to 
conclude that at present the time is not ripe for codification. But it is 
believed that there is one great branch of adjective international law, 
the matter of arbitral procedure, for which the time for codification is 
not only due but past due, and where codification has indeed become 
necessary for the best interests of the development of substantive 
international law. 

So long as the great fundamental principles of procedure are kept in 
view, i. e., those which secure to all parties concerned in an arbitration, 
at some time and in some way, an adequate hearing, — principles 
which are f oimd in the mimicipal law of every civilized country, — it 
really makes comparatively little difference what particular methods of 
procedure are adopted. Here is a matter as to which it is not reasonable 
to suppose that uniformity will be secured by the surrender of any 
important right or principle by any nation. Here is a topic of the law 
which it is much more important to have settled than to have settled in 
any particular way. 
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Moreover, it is believed that, however it may be in the case of sub- 
stantive law, matters of international procedure, owing to the peculiar 
nature of the circumstances, are more likely to be settled right by the 
Hague Conference than if they are settled from time to time by the 
rulings of the court itself. Not only does the Hague Court lack the 
continuity which it ought to have in order to build up satisfactory rules 
of practice, but points of practice are too often settled either by agree- 
ment of the agents or by the president of the tribunal in camera, some- 
times without any opportunity at all for argument, and, often, after a 
merely informal discussion — a practice which I venture to think, with 
all deference, is unfortunate. Moreover, even if there is argument, the 
court does not generally get the benefit of the same kind of a presenta- 
tion of the various viewpoints that it gets in matters of substantive law. 
The agents and coimsel are, of course, primarily desirous to safeguard 
the interests they represent, and they are not ordinarily disposed to 
battle for what they conceive to be the right rule of practice when there 
is danger that they may, by so doing, seem to embarrass the court and, 
possibly, prejudice the interests confided to them. They are prone to 
compromise and defer to the convenience of the court and of the other 
party as regards all matters of procedure unless they appear likely to 
affect in a material way the particular case in hand. All this is unfavor- 
able to the growth of a good code of procedure, whereas no difficulty is 
perceived in creating such a code at the next Hague Conference. 

So far little of importance has been done in the matter of settling 
procedure in international arbitrations. Perhaps nothing illustrates 
more aptly the present chaotic conditions of practice and procedure in 
international arbitrations than the difiference of opinion which prevails 
with respect to the fimctions of the documents constituting the plead- 
ings.^ What should be the nature of the "cases,, counter-cases, and, if 
necessary, of replies" ^ provided for by the Hague Convention? And, 
especially, what should be the f imction of these pleadings when provision 
is made for either oral or written argument? 

* "L'instruction Icrite," Article 63, Hague Convention (1907) for the Pacific 
Settlement of International Disputes. 

' "M^moires des contre-m^moires et, au besoin, des r^pliques," Article 63, Hague 
Convention. 
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According to the practice of the United States, at least in recent years, 
the case and counter-case are to be regarded more or less as true plead- 
ings, although expanded so as to give a complete, although succinct, 
statement of the facts relied on to establish the various contentions of the 
respective parties. The case states the facts as persuasively as possible, 
ordinarily in narrative form, points out the conclusions which it is 
conceived should be drawn from these facts, and is accompanied by 
documentary evidence which is relied upon to support the facts therein 
related, by way of appendix. The counter-case performs a similar 
function as regards the facts relied upon in answer to the case of the 
other party. But when, as in perhaps the majority of instances, case 
and counter-case are to be followed with either written or oral argument, 
or perhaps by both, it has not been the American practice to argue, or 
even, to any considerable extent, to marshal the law or the facts in the 
case or counter-case.^ 

' See the case and counter-case of the United States in the following arbitrations: 
Bering Sea, with Great Britain, 1893; North Atlantic Coast Fisheries, with Great 
Britain, 1909-10; Alaska Boundary, with Great Britain, 1903; Orinoco Steamship 
Company matter, with Venezuela, 1909-10; Chamizal Arbitration with Mexico, 
1910-11. See also, as essentially conforming to this practice, although under dif- 
ferent names, the memorial and repUcation of the United States in the Pious Fund 
Arbitration with Mexico of 1902. The nature and function of case and counter-case 
were particularly discussed in the North Atlantic Coast Fisheries, Orinoco Steamship 
and Chamizal Arbitrations. 

In the counter-case of the United States in the Fisheries Arbitration the agent of the 
United States, Mr. Chandler P. Anderson, after pointing out that the British case had 
indulged in argument, observed: "The view taken on the part of the United States 
as to the function and character of the printed Case and Counter-Case, required by 
Article VI of the Special Agreement, has been that the Case should present the evi- 
dence relied on in support of the position taken with respect to each question, and that 
the Counter-Case should deal with the evidence in reply to the Case of the other Party, 
postponing the presentation and discussion of questions of law and of the issues raised 
by the evidence until the printed and oral arguments. The Case of the United States 
was prepared in accordance with this view, and in the preparation and presentation 
of its Counter-Case the United States will follow the course indicated." [Counter- 
Case of the United States, North Atlantic Coast Fisheries Arbitration, p. 1.] See also 
Case of the United States, Orinoco Steamship Arbitration, p. 6, Counter-Case, 
ibid., pp. 3 and 5; Case of the United States, Chamizal Arbitration, pp. 6 and 7; 
Counter-Case, ihid., pp. 3 and 4. 

Compare the parenthetical definition of "Case" given in Ralston's International 
Arbitral Law and Procedure, Section 273, which is as follows: "(By the term 'case' 
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Continental and Latin American practice, in which even the British 
occasionally join, is otherwise. The case and counter-case are made use 
of for argument as well as statement. The Continental method has the 
practical advantage when opposed to the American method, that under 
it the members of the tribunal take their places upon the bench fully- 
acquainted with the strength of the side employing it, while the strength 
of the other side is as yet imdeveloped. In other words, the Continental 
method secures the first favorable impression with the tribunal, which, 
as everyone knows, may be lasting. On the other hand, it has the 
practical disadvantage, at all times, that it is likely to result in the 
wasting of a great deal of ammimition in establishing contentions which 
are conceded and attacking positions which are undefended, and may 
result in compelling those who follow it to change their position during 
the course of the argument. It is submitted that the American method 
is more in accordance with the provisions of the protocol when these call 
for a case, counter-case and argument, and is more conducive to a 
logical and orderly presentation of the questions at issue. 

But, in any event, it seems highly desirable that some definite imder- 
standing should be reached as to just what is the fimction of the "case" 
and "counter-case" — the "memoire" and " contrememoire" of the 
Hague Conventions.' 

Chapter III of the Hague Convention of 1907 which is entitled 
"Arbitral Procedure" consists of thirty-five articles, occupjdng about 
four octavo pages, but about half of these articles, on examination, will 
be found really not to relate to arbitral procedvu-e in the strict sense of 

is meant a full statement of the position of the party presenting it, with a summary of 
the law and facts, coupled with any fortifying exhibits.) " 

Of course the observations in the text do not apply in cases, like the Alsop Case, 
United States and CMle, 1909-10, where the terms of the submission, after calling for 
a "case" and "counter-case," further provided that "The case shall then be closed 
unless His Britannic Majesty shall call for further documents, evidence, correspond- 
ence or arguments from either government." Of course, under this arrangement, 
it was necessary that both case and counter-case should be argumentative. A similar 
observation should be made with respect to the Venezuela Preferential Case of 1903, 
where the protocol provided for submission to The Hague without any provision as 
to the matter of pleadings, which were directed by the tribunal after it began its 
sessions. The entire circumstances of this case were also peculiar. 

' See American Journal of Intehnational Law, January 1911, pp. 55-56. 
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the word, but to refer to such related topics as the method of the con- 
stitution of the tribunal, the jurisdiction of the court as regards framing 
the compromis of arbitration, and so forth. And the articles which do 
relate to procedure will, upon examination, generally be found to relate 
to purely formal matters, rarely of any great practical importance, such- 
as changing the place of meeting of the tribunal, the method of recording 
the proceedings, etc., or else to contain generalities more or less glitter- 
ing, such, for instance, as that contained in Article 70, which secures to 
the agents and counsel for the parties the right "to present orally to the 
tribunal all the arguments they may consider expedient in the defense 
of their case." When it comes to the really vital matters of procedure 
the Hague Convention chapter has nothing more definite to offer than 
Article 74, which reads : 

The tribunal is entitled to issue rules of procedure for the conduct of the 
case, to decide the forms, order, and time in which each party must con- 
clude its arguments, and to arrange all the formalities required for deal- 
ing with the evidence. 

It will be observed that this article, unless controlled by specific pro- 
visions in the protocol of submission, practically remits the parties as 
regards all matters of procedure to the discretion of the court. 

It is true that a prior article. No. 52, provides for the signing, in each 
case, of a special compromis of arbitration, in which the issues in the 
arbitrations are to be defined and the dates and order of pleadings stipu- 
lated. The compromis may also specify the language to be used by the 
tribunal and contain such further stipulations as the parties are agreed 
upon. Theoretically, therefore, there is nothing to prevent the parties 
to each arbitration from inserting in the compromis a sufficiently detailed 
code of procedure: practically, of course, this is impossible. Every 
word in the terms of an arbitral compromis is carefully scrutinized by 
both sides. Each is seeking to secure terms which will be favorable to 
the presentation of its case and to prevent the other party from secur- 
ing any undue advantage through the wording of the compromis. Very 
frequently, although the question to be arbitrated may have been under 
discussion for years, the terms of the compromis of arbitration are agreed 
upon in great haste, and, sometimes, as, for instance, in the case of 
the Casablanca compromis, under circumstances of great international 
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stress, when there is imminent danger of war. Under these circumstances 
it is idle to expect that any particular attention will be given to matters 
of procedure. The shorter the terms of the instrument the better 
chance there is to secure an agreement. The inevitable disposition of 
both parties is to secure an agreement of some sort, generally brief, 
often vague in terms, which will put the matter in train for arbitration, 
and then to turn the whole matter over to the court, with perhaps 
a paragraph incorporating Chapter III of the Hague Convention on 
procedure, so far as appUcable, which, as we have seen, is to all intents 
and purposes simply appealing to the uncontrolled discretion of the 
tribunal. 

It is submitted that this is a very unfortunate practice. As a result, 
when the parties actually face one another across the counsel-table at 
The Hague, everything is chaotic so far as procedure is concerned. 
About the only thing that can be counted upon with reasonable certainty 
is that the president of the tribunal will open the proceedings with a 
hopeful and inspiring address on the future of arbitration, direct the 
Secretary-General to announce the names of the agents and counsel of 
the parties, and adjourn the meeting. Then there will begin (if they 
have not already begun before the first formal sessions), a series of 
conferences in camera between the tribimal and the parties with a 
view to working out some sort of a practical scheme of procedure for 
the court. 

Perhaps the first question that may arise is the question as to who is 
the plaintiff in the arbitral proceedings. It might be thought that this 
ought to have been determined at some earlier stage of the proceedings, 
but, very frequently, it has not been formally so determined, even in 
cases in which there can be no possible doubt as to which of the parties 
is really the plaintiff under any sane system of law. An examination of 
the protocols under which the various cases have been submitted to the 
Hague Court shows that in only one case, the first case submitted, the 
Pious Fund Case, has the protocol, by providing for a memorial to be 
filed first by one side, to be followed, after a stated interval, by an answer 
on the other, appeared clearly to recognize that one party was plaintiff 
and the other defendant.^ In all the other cases it was provided that 
8 Treaties and Conventions, etc., 1776-1909, Vol. 1, p. 1194 at p. 1197. 
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the pleadings, i. e., the cases, counter-cases, arguments, etc., should be 
filed simultaneously, although in certain cases, as, for instance, the 
Orinoco Steamship Case,' the court has formally recognized during the 
course of the proceedings that one party was plaintiff and the other 
defendant. 

One of the most interesting instances of the difference of opinion which 
can arise with respect to who is the plaintiff, after the parties reached 
The Hague, is furnished by the Venezuela Preferential Case, where the 
protocol merely provided for reference of the claim of the blockading 
Powers to preferential treatment to the Hague tribunal and fixed the 
date on which the tribunal should meet, without making any provision 
with respect to the filing of the cases, counter-cases and arguments.^" 

On the meeting of the tribunal, differences of opinion immediately arose 
as to matters of procedure, and, particularly, as to which were the parties 
plaintiff. A number of non-blockading Powers took the ground that, 
inasmuch as the blockading Powers were claiming "a real privilege con- 
trary to the general law" they were plaintiffs, and should be called upon 
in the first place to make a statement of the grounds of their claim, 
which should be subsequently answered by the non-blockading Powers. ^^ 
To which Mr. Cohen, for Great Britain, responded on behalf of the 
blockading Powers that "in this case no one party was plaintiff more 
than another." ^^ And he urged that, "according to uniform precedent 
in cases of this kind," the cases, counter-cases, etc., should be exchanged 
simultaneously. Mr. Bunz, for Germany, supported Mr. Cohen's 
argument for simultaneous pleadings, but he added that "his govern- 
ment considered that the blockading Powers were undoubtedly defend- 
ants in this case, as being in the possession of the securities." ^^ 

Here we have the representatives of Belgium, France, The Nether- 
lands, Spain, Sweden and Norway claiming that the blockading Powers, 
Great Britain, Germany and Italy were plaintiffs, the representative of 
Great Britain maintaining that no one party was plaintiff more than 

^ See protocol of October 6, 1910, Protocols de Seances, etc., p. 36. 
1" Treaties and Conventions, etc., 1776-1909 Vol. II, p. 1872 at p. 1875. 
" Protocol of Friday, October 2, 1903, Recueil des Actes ei Proiocoles, p. 39 at p. 41; 
Report of William L. Penfield, United States Agent, p. 55. 
^^Ibid.,p.i2;ibid.,x>.5Q. 
"/6id.,p.43:*id.,p. 57. 
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another, and the representative of Germany claiming that the blockad- 
ing Powers were defendants. The court, in the next session, without 
deciding which countries were plaintiffs or defendants, directed the 
simultaneous filing of pleadings." 

It is recognized that this matter of determining who is the plaintiff 
in an international proceeding touches certain fundamental problems 
growing out of the nature of sovereign states and their relations to one 
another, and that it may not be possible, at this stage of the development 
of international arbitration to frame a code which will satisfactorily 
determine who is the plaintiff in every international litigation. It is 
believed, however, that it would be possible to lay down certain gen- 
eral principles which should properly control, where applicable, in the 
absence of any agreement to the contrary in the arbitral compromis, and 
that these general principles would satisfactorily dispose of the great 
majority of cases. Even in cases where the code was not applicable as 
determining plaintiff or defendant, provision could be made for some 
simple and certain method of fixing the incidents of procedure normally 
dependent upon the question as to who is the plaintiff in the case, such, 
for instance, as the order of oral argument. ^^ 

^* Ibid., p. 52; ibid., p. 62. A similar discussioa arose in the recent Chamizal 
Arbitration between the United States and Mexico before the International Boundary 
Commission, the United States arguing, on various grounds, among others possession 
of the territory in question on the part of the United States, that Mexico was plain- 
tiff, and Mexico taking the position that both parties were on a perfect equaUty, that 
neither was plaintiff or defendant. In this case, as in the Venezuela Preferential 
Case, the immediate practical point to be decided, which was thought to depend upon 
the question as to which party was plaintiff in the case, was the question as to who 
should open the argument, in this case the oral argument. It was impossible for the 
court to avoid asking the representative of one or the other party to begin, and, 
accordingly, the Presiding Commissioner requested the representative of Mexico 
to proceed, although carefully guarding himself against having, by so doing, passed 
upon the question of principle whether either party was plaintiff or defendant. It 
should be noted that the Mexican agent rested his contention, to a great extent, on 
the fact that the terms of the submission called for simultaneous pleadings. [Mexican 
Counter-Case, p. 52; Oral Argument, p. 15: See United States Argument, p. 4, citing 
the customary usage in this sense.] Seiior Casasus, the Mexican agent, further said 
in the oral discussion: "The question of who is the claimant must be decided at the 
end of the case, because there are very important consequences to be derived from 
that question." 

" Pending the adoption of such an international code of procedure as is here sug- 
gested, it is submitted that whenever it is possible for the parties to agree as to which 
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As it is, the whole matter as to the order of oral debate is still unde- 
termined, although it was almost the first question which arose when 
the first Hague tribunal met to decide the Pious Fund Case.^^ In that 

is plaintiff or defendant, this should be recognized in the compromis of arbitration, at 
least to the extent of fixing the order of pleadings with that in view, i. e., these should 
not be simultaneous, but with a memorial or case on one side, to be followed, after 
a sufficient interval, by the answer on the other, etc., as was done in the compromis 
for the submission of the Pious Fund case, which was, in this and many other re- 
spects, an admirable instrument. 

'* The following is extracted from the record of the proceedings in the second ses- 
sion of the tribunal, Sept. 15, 1902. (The first session had been purely formal.) 

"Mb. Ralston [Agent of the United States]. * * * Before presenting Senator 
Stewart, whom we will ask to malce the first speech, with your permission, there is 
one question which has arisen between the Agent of Mexico and myself upon which I 
should be pleased to have the court pass, as it may determine the course of the argu- 
ments somewhat. According to English, I think, and I know to American, practice 
the complainant (demandeur, so to speak) has the right to open and to close the 
case; to make the opening argument and the closing argument. The defendant may 
make two or three or more intervening arguments, or if there be a large number of 
counsel the counsel should arrange it in such manner that the closing speech is made 
on the part of the plaintiff (demandeur). I know that this practice is an absolutely 
uniform one. Sm Edward Fby. Not in England. Mb. Ralston. It is with us. I 
want to submit the question of the order of debate at this time to the decision of the 
court. M. Lb President. Est-ce que vous demandez une decision du Tribunal sur 
cette question? Mr. Ralston. S'il vous plait. M. Le President. Est-ce que 
I'agent des Etats-Unis mexicains est d'accord? M. Pardo. La remarque faite par 
I'agent des Etats-Unis d'Amerique prouve ce que je m'^tais permis d'indiquer dans 
un reunion pr&ble de la Cour: la n^cessite absolue de fixer la procedure k suivre. 
Le protocole n'a pas pu comprendre tous les details de cette procedure; il faut absolu- 
ment, pour ^viter une discussion a chaque pas, que le Tribunal daigne fixer une bonne 
fois au moins les elements d'une procedure r^guUere, autrement nous serons a chaque 
intant I'une et I'autre partie aux prises pour savoir combien de fois chacun des avocats 
pent parler, si les documents peuvent ^tre produits pendant I'audience ou en dehors. 
H faut je crois que le Tribunal daigne fixer une bonne fois la procedure qui doit Stre 
suivre devant elle, autrement le procSs sera embrouill^e d'une fajon telle que nous 
entendrons jamais. J' adhere done a la proposition de M. I'agent des Etats-Unis, et 
je demande au Tribunal de fixer une bonne fois la procedure a suivre devant lui." 
[See pp. 515-516 Ralston's Report, Appendix II Foreign Relations of the United 
States, 1902]. For decision of tribunal as stated in text, see, ibid., p. 523. Subse- 
quently each side was allowed two counsel in reply, p. 752: this rule was strictly 
enforced. Although the decision of the court had expressly reserved the right of 
counsel to reply to objections which particularly concerned matters which they had 
covered in the opening argument, objection was made when one of the counsel for 
the United States, at the beginning of his argument in rebuttal, asked permission to 
yield five minutes to Mr. Ralston, the American Agent. [Ibid., p. 769.] Subsequently 
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case the pleadings, for all practical purposes, recognized the United 
States as plaintiff. The court decided that the United States should 
open the argument, using as many counsel as was desired; that, there- 
after, each side should be heard in turn once more by one coimsel. A 
subsequent modification of this ruling permitted two counsel on each 
side to be heard in the final argument. It will be observed that this 
arrangement gave the plaintiff the opening and the defendant the 
closing argument contrary to the general American practice. 

In the second case, the Venezuela Preferential, in which eleven nations 
appeared at the bar of the court, in two groups, the court, as above 
noted, did not differentiate between plaintiffs and defendants, but 
called upon the representatives of the parties in the alphabetical order 
of the countries which they represented.^^ The court heard as many 
counsel as desired to speak in the opening argument, but each nation 
was limited to one speaker in the reply. In the Japanese House Tax 
case and in the recent Canevaro case there were no oral arguments; in 
the Mascat case only one side desired to be heard orally; in the North 
Atlantic Coast Fisheries case the speakers as well as the sides alternated, 
but this appears to have been by agreement of the two agents.-'^ In the 
Casablanca and Savarkar cases the two parties alternated, but each side 
was represented only by an agent. In the Orinoco Steamship case the 
court issued an order as to oral argument substantially similar to that 
in the Pious Fund case. 

It is submitted, therefore, that there is as yet no well defined rule as 
to the order of oral argument before the Hague Court. If there be any 
rule of practice deducible from the cases, it would seem to be that, once 
it is determined in some way who is to open, that side shall be permitted 

the American Agent presented these points through Judge Penfield of counsel, who 
closed for the United States. [Ibid., p. 818; see, also, p. 627.] 

" Session of October 5, 1903. Recueil, etc., p. 66. Penfidd's Report, p. 67. In 
response to a query, the court ruled that the alphabetical order was to be in English: 
it will be remembered that by the terms of the protocol English was specifically made 
the language of the tribimaJ in this case. 

'* See letter of Dr. Lammasch, President of the Tribunal, to Chandler P. Anderson, 
Esq., Agent of the United States, Aug. 20, 1910, in which Dr. Lammasch says: 
"The order of procedure in this arbitration was proposed by the agents and counsel 
of both parties and was accepted by the tribunal as it had been proposed." [Oral 
Argument, original publication, p. 1430; Congressional edition, p. 2373.1 
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to open fully by as many counsel as it may desire to use, the other side 
then to reply in like manner, with a closing speech on each side in the 
same order, i. e., under this arrangement, the side which opens does not 
close the argument. ^^ 

The three points so far dealt with, namely, the scope of the case, and 
coimter-case, the question of determining who is plaintiff and the order 
of speakmg, are illustrations of the many elementary, yet fundamental 
matters relating to practice and procedure with regard to which the 
Hague Conventions make no provision. It may be worth while to men- 
tion two other very practical matters which are touched on in the Hague 
Conventions, but as to which a satisfactory practice has not yet been 
established. 

Articles 71 and 72 of the Hague Conventions secure, respectively, the 
right of agents and counsel to "raise objections and points" and the 
reciprocal right of the members of the tribimal to interrogate agents and 

" In the Chamizal Arbitration, however, the learned Presiding Commissioner 
observed that "The usual international practice, as I understand it, is tliat one 
counsel shall be heard on one side and another on the other side, and that they should 
alternate in that manner." [Chamizal, Oral Argument, p. 45; see, also, pp. 94, 97 and 
99 for expressions to the same effect.] And, acting upon this view, he ruled that the 
argument in the Chamizal case should proceed in that order, which, it will be noted, 
was the order adopted, by agreement of the agents, in the North Atlantic Coast 
Fisheries case, but, it is believed, not followed in any other case at The Hague where 
there was more than one speaker on ea«h side. The Presiding Commissioner in the 
Chamizal case further arranged that the order of the alternation should be changed 
in the closing speeches, thus giving Mexico both the opening and the closing, although 
the court expressly decHned to hold either party plaintiff or defendant. It should be 
noted in this connection, however, that both parties had desired the other side to 
take the opening, and the Presiding Commissioner had requested Mexico to open. 
Very possibly it was thought that perfect equality would be obtained by giving 
Mexico the closing speech, which both parties desired; but, query, whether or not 
agent and counsel for the United States did not have a right to rely with some con- 
fidence on the uniform international practice, so far as the Hague Court is concerned 
at least, that the side which opens shall not be permitted to close, even though it be 
admittedly the plaintiff? As it turned out, the order of oral argument in this case was 
of no particular practical importance, but it is submitted that universal experience in 
the municipal courts has shown that in the long run it is a matter of great practical 
importance that the order of oral argument should be settled in advance by general 
rules which should be applied automatically to the particular case, at least in the 
absence of some peculiar circumstances calling for a departure from the general 
rule. 
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counsel. Both these rights might seem self-evident, even if not ex- 
pressly recognized. Article 71 reads as follows: 

They [the agents and counsel] are entitled to raise objections and points. 
The decisions of the tribunal on these points are final and cannot form 
the subject of any subsequent discussion. 

It would seem that the right to raise objections and points, coupled 
with the prohibition of "subsequent discussion" of the decisions of the 
tribimal on these points would imply the right to make timely argu- 
ment in support of an objection so raised before the interlocutory 
decision was handed down, especially in connection with the very 
sweeping right secured to agents and counsel by Article 70, already 
referred to, "to present orally to the tribunal all the arguments they 
may consider expedient in defense of their case." 

Yet, in a recent case, an interlocutory motion having been made, no 
opportunity was given to argue the motion until the agent who made it 
obtained the floor in regular order to make his argument upon the merits. 
By that time it was too late to have given the relief asked for in the inter- 
locutory motion, at least to its fullest extent, even if the court had been 
so minded. As it was the court did not notice the interlocutory motion 
in any way after it was argued.^ The practical dijficulties and embar- 
rassments under which the court labored in this case are fully recognized, 
and it is not intended to suggest that the court failed to do substantial 
justice with respect to the subject of the motion, but it is submitted, in 
no spirit of captious criticism, that the time has now come when in 
matters of procedure as well as with respect to the merits of each case 
we should have done with arrangement and compromise and have clear- 
cut rulings upon points of practice as they are presented. And it is there- 
fore suggested that if the court in this case correctly interpreted Arti- 
cle 71 ^^ of the Hague Conventions, this article needs to be so amended 

2" See American Journal of International Law, January 1911, p. 67, for a 
fuller discussion of this incident. It is believed that under the pecuHar circumstances 
of the case in question the interlocutory motion was seasonably presented. But if 
the court thought that it was not so presented it is submitted with deference that the 
proper course would have been for the court then and there to have declined to 
entertain it on that specific ground. 

21 See the ruling of the tribunal, upon the basis of this article, in the Venezuela 
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as to secure to agents and counsel the right to make interlocutory mo- 
tions at appropriate times, to have a reasonable opportunity to be heard 
thereon in open court, and to have a timely ruling upon the point as raised. 
Article 72 reads as follows: 

The members of the tribimal are entitled to put questions to the agents 
and counsel of the parties, and to ask them for explanations on doubtful 
points. Neither the questions put nor the remarks made by members of 
the tribunal in the course of the discussion, can be regarded as an ex- 
pression of opinion by the tribunal in general, or by its members in 
particular. 

Certainly there can be no question of the profit to be derived from free 
and informal colloquies between the court and counsel. Every intelli- 
gent counsel welcomes any reasonable inquiry from the bench, because 
it shows him the bent of the court's mind and gives him a fair oppor- 
tunity to meet the difficulties which present themselves to the court. 
On the other hand, coimsel have a right, which reasonable judges ought 
to be very careful to respect, to present their case in their own way 
without imtimely or purposeless interruption. This right seems to be 
impliedly recognized in Article 70 of the Hague Conventions. In prac- 
tice, however, it sometimes appears not to be sufficiently regarded.^^ 

This would seem to be too delicate a matter to attempt to regulate 
by express provision. But, again in no spirit of captious criticism, it is 
submitted that it is very desirable that the subject should be brought 
up and discussed, with a view to the formation of such a professional 
opinion among those likely to be participants, either on the bench or 
at the bar, in international litigation, as shall make for a sane and 
reasonable practice, which shall secure the benefits of the Socratic 
method without depriving agents and counsel of an opportunity, at 
some stage of the proceedings, to present their case in their own way.^* 

Preferential case, calling counsel to order for attempting to reopen an interlocutory 
point once decided. Becueil, etc., p. 54. Penfield's Report, p. 63. 

2^ One of the most extreme instances of this sort of thing on record was the in- 
terruption of Judge Penfield, counsel for the United States, while making his argu- 
ment in the El Triumfo Arbitration with Salvador. The report of Judge Penfield's 
speech reads and looks Uke a drama in which the nominal speaker was only one of 
the dramatis personw. [See Oral Argument of Judge Penfield, etc., G. P. O., 1902.] 

^' In the Casablanca arbitration the agents presented their arguments on one day, 
and were questioned on another day. This method is not without its advantages 
under some circumstances. 
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As has been said, the matters of procedure herein treated are elemen- 
tary, but they are those which arise in almost every case brought before 
an international tribxmal and they ought to be settled once for all by 
some definite rule, so that they should no longer trouble court and coun- 
sel. No attempt has been made in this paper to refer to more serious 
and more contentious matters of arbitral procedure, such as the law of 
evidence and the question of some adequate provision for reciprocal 
discovery, etc., matters as to which the Hague Conventions are wholly 
silent and which have received but scanty treatment in the various 
compromis of arbitration. But it is believed that enough has been said 
to illustrate the thesis which it is desired to present for consideration, 
which is, that, whatever other subjects the preparatory committee for 
the next Hague Conference may deem "ripe for embodiment in an inter- 
national regulation," there is one branch of international law which is 
ripe for codification and which should be so reported to the conference 
by the preparatory committee, namely, the Law of International 
Arbitral Procedure. 

William Cullen Dennis. 



